The Caſe of Thomas Burrones, Gent. Reſpondent , to a Petition of Au 


53 hs Dod, Magdalen Fobnſon, Robert Colebatch, Ann his Wife, Sarah Dod 
= and Priſcilla Cooper , | 4. -alden ro the Right Honourable the 
Thomas Burrowes , Re- Lords Spiritual and Temporal in Parliament afſemblet . 


Wn praying an Injunction to {tay the ſaid Reſpondents Pro- 
ceedings at Common Law. 


FHomas Lochard the Elder, Gent. being ſeized of the Mannour of VWo/erton , and other Lands in the County of 
Salop, worth 285 /. per Annum, and having Two Sons William and Thomas, and ſeveral Daughters, ( for whom 
he had before otherwiſe provided ) makes his Will, and by the Perſwaſtons and ill Practices of the Petitioners 

mA Ann Dod, and others, ( who had no kindneſs for their Brother Wi/zam ) deviſes all his Eſtate to Thomas his 

_ dyed youngeſt Son, a Tobaconiſt in Londen, charging it only with 4© /. a Year to W://;am his eldeſt Son for his Life, 

16, 4ug.(84.) and the 16th. of Auguſt, 1684. Thomas the Father dyed. 

Thomas the Son enters, and being conſcious of the Wrong done to Wi/liam his Brother by the Disherifon, makes his Will, 
and deviſeth the ſaid Mannour and Premiſſes to William, charging them with 940 /. Legacies to the Petitioners, being his 
Siſters and Neices, To be paid them by Wi/iam out of the Rents and Profits of the Eſtate. But knowing how unkind the 
Petitioners had been to 1////;am, and fearing leaſt he ſhould endeavour to avoid paying their Legacies does as a Penalty to in- 

The Proviſo force the payment thereof add this Proviſo in his Will ; Provided that if my Brother /i/;am ſhall refuſe to pay the ſaid ſeveral 

—_ ons Sums of Money to my faid ſeveral Legatees, or to give ſufficient Security to pay the ſame in convenient Time after my deceaſe, 

claim. Or if he ſhall controvert my Will, ſo as to draw the ſame into Suit or Litigation concerning my Eſtate fo ſubjected for pay- 

ment of my ſaid Legacies, Then I do give and bequeath all my ſaid Mannour, Lands and Tenements, unto my Siſters 4#n Dod 

_ 20 and Magdalen Johnſon, and to my ſaid Three Neices, Anne, Sarah, and Priſcilla Ded, and their Heirs. And the 67h. of April, 

Apr. 87.) ' #687. Thomas the Son dyed. 

William enters, And as ſoon as he had Notice of the Will, which the Petitioners got into their Poſſeſſion, aſſented to the 
ſame, and endeavoured to raiſe Money to pay the Legacies, though the ſame were never demanded of him by the Legatees 
or any authorized by them, and living but Two Months after his Brother's death, and having no near Relation of his Name 
to leave his Eſtate ro, and often complaining of the great unkindneſs of his Siſters, and of their being the occaſion of his Fa- 
ther's diſinheriting him, and being not very well, gives Directions under his Hand to Mr. Groſvener, who was his old Ac- 
quaintance, and had been Attorney for him in a long Suit in Chancery, and other buſineſs, for making his Will, which he 
afterwards exccuted in the preſence of Four credible Witneſles, at the Houſe of Mr. Atkins a Miniſter, where he had lived for 
ſeveral Years before { his Siſters having turned him out of Doors.) And thereby he does deviſe and appoint all the ſaid Pre- 
miles, 1n the firſt place, to be charged and chargeable with his Brother's Legacies and Intereſt for the fame, he declares his ac- 
quieſcence under his Brother's Will, and that he claims the Eſtate thereby onlv, and then deviſes x 60 /. per Annum, part of 
the Eſtate to the Reſpondent, who was Son to Mrs. Atkins ( for whom he had always a great kindneſs, and often declared he 
would make him his Heir ) SubjeCt nevertheleſs to all his Brother's Legacies, and to other Legacies of his own amounting, to 700 7. 

JFiliam dyed _ _ to his Debts and Funeral Expences: And the reſt of his Eſtate he deviſes to other Perſons, and_dycd the 97h. of 
9.Fune(1687.) June, 1607. 

The Reſpondent after his death exhibits a Bill, and obtains a Decree in Chancery , that the Petitioners who refuſed to re- 
ceive their Legacies ſhould on payment of the ſame with Intereſt releaſe and deliver up the Writings belonging to the Eſtate 
to the Reſpondents. 

From which Decree the Petitioners appealed to the Right Honourable the Lords Spiritual and Temporal in Parliament, 
Alledging that William's Will was obtained by Fraud and Collufion, that the Eſtate was forfeited for W:1/;am's non Perfor- 
mance of the Condition, and infiſted that they were Heirs at Law, and had an Fſtate veſted in them by Law, but were 
Decreed out of it by a Court of Equity ; Praying only by their ſaid Appeal, that the Decree might be Reverſed, and that 
they might have the benefit of the Cummon Law. And upon hearing Councel on both ſides, ar the Bar of the Honourable 
Houſe of Peers, the 30h. of April, 1690. their Lordſhips thought fit to Order and Adjudge, That the faid Decree be Re- 
verſed, and at the ſame time to declare, rhat the Reſpondent might take any remedy at Common Law ; but ſhould by the 
ſaid Order be barred and excluded from any Relief in Equity. 

The Reſpondent hath with all Submiſſion flrictly Obey'd and Perforni'd the ſaid Order, but being ſenſible that he was 
not barred from purſuing his juſt Right and Title to the Premiſſes at Law, -and that his claim depending upon matter of 
Fa&t, is moſt properly tryable at Law by a Jury, he did afterwards bring his Ejettm<nt at Common Law for fome part of the 
Lands never in his Poſſeffion, nor mentioned in the Order, to which the Petitioners appeared and pleaded, and a Tryal was 
had the laſt Afſizes at Shrewsbury before Judge Eyre, and upon full Evidence given it appcared, 

1.. That the Will was not obtained by any Indire&t, or Fraudulent practices. 

2. That the Petitioners were not as Purchaſers, but claimed only, as the Reſpondent likewiſe doth, by a voluntary. 
Deviſe. 

3- That the non Payment of the Legacies which were expreſsly to be paid out of the Rents, before the receipt of any Rents, 
could not, according to the ſtricteſt Rules of Law, amount to a Forfeiture. 

And therefore the Jury, who were Gentlemen of good Quality and great Integrity, gave a Verdict for the Reſpondent to 
the Satisfa&tion of the ſaid Judge, and all Perſons then preſent. 

Whereupon the Petitioners finding their Pretences of a Title at Law were not well Grounded, . do by Petition to the Right 
Honourable the Lords Spiritual and Temporal, upon falſe Suggeſtions, pray an InjunCtion to ſtay the Reſpondents Proceedings - 
at Law, and ſo would debar the Reſpondent from all Remedies, both in Law and Equity ; though as to the right in Law he 
hath never yet been heard before their Lordſhips, neither do the Petitioners by their Petition to their Lordſhips ſo much as 
pray that the ſame may be Examined before them. To which Petition the Reſpondent hath put in his Anſwer, and having a 
good Title at Law, and having obtained a Verdi thereon, hopes and humbly inſiſts, 

Firſt, That the Order of the Houſe of Lords will not be conſtrued to extend further, than to Reverſe the Decree of Chan- 
cery made on the behalf of the Reſpondent. ; Ne 7; 

Secondly, That the Reſpondent having in purſuance of their Lordſhips Directions, and at the Petitioners Requeſt, try?d the Title 
at the Common Law, may not now be debarred from further Proceſs, and the common Benefit of the known Laws of the Land. 

Thirdly, That the Right Honourable the Lords Spiritual and Temporal would not take Cognizance of his Cauſe, till ac- 
cording to the Mcthod of legal Proceſs, it ſhall be brought before them, and that in the mean time no Injunction will be 
granted. , 


